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CONTAMINATED SITES BILL 2002 
Consideration in Detail 

Resumed from 20 March.  

Debate was adjourned after clause 31 had been agreed to.  

Clause 32:  Orphan sites - 
Mr B.K. MASTERS:  I move - 

Page 30, line 25 - To delete “45” and substitute “90”.  

Page 30, line 26 - To delete “45” and substitute “90”.  

I do not think the Government will accept these two amendments but, in line with statements I have made 
previously about this Bill, I believe that 45 days is too short a time in some situations for people in difficult 
circumstances to provide advice to the chief executive officer or undertake such other actions as are appropriate 
under this Bill.  I ask the minister if she will consider extending that period of 45 days to 90 days, remembering 
that clause 32 relates to sites for which the person responsible for remediation is insolvent.  Certain things must 
be done in relation to the chief executive officer taking action.  To the minister, 45 days might seem a lifetime, 
but in the world of big business, and in the lives of many people, 45 days is a very short time, especially if 
people are going through a crisis relating to closure of a business, bankruptcy or many other circumstances I 
could suggest.  I seek the advice of the minister on whether she will accept the amendments, and if not, the 
reasons for the refusal.  

Dr J.M. EDWARDS:  The Government will not be accepting the amendment, because clause 32(1)(c) includes 
the words “or such longer period as is approved by the CEO before the expiry of those 45 days”.  Someone 
worried about the 45 days has the ability to get the CEO to approve an extension of that period.  Essentially, 
when a person owns a contaminated site and is insolvent, it is really in the interests of that person to transfer the 
responsibility for that site within that time frame.  There is the capacity for such a person to contact the CEO and 
extend that initial time frame.  That goes part of the way towards answering the member’s comments.  

Mr B.K. MASTERS:  I ask the minister one final question.  What happens if the person who is insolvent does 
not notify the CEO or take appropriate action within 45 days?  Does that mean that a contaminated site, where 
the owner or person responsible is insolvent, cannot be declared an orphan site so that remediation can be 
accepted as the responsibility of the State?  What happens if the 45-day deadline is not met?   

Dr J.M. EDWARDS:  The answer is yes, but if I can point out with this time frame - 

Mr B.K. Masters:  Yes, what?   
Dr J.M. EDWARDS:  Yes, it becomes a site that the State will not take up.  

Mr B.K. Masters:  So it remains under the control of the insolvent person?   

Dr J.M. EDWARDS:  Yes, it does.  This time frame also applies to the committee, which is under the same 
pressure to make its decisions about the assessment of the site.  

Mr B.K. MASTERS:  I wonder whether leaving an insolvent person or business with responsibility for 
remediation will achieve the outcome this Bill is seeking; namely, identification and remediation of 
contaminated sites.  
Dr J.M. EDWARDS:  If the member has been following issues in the media recently, he will have seen that 
where there are very long time frames, or no time frames at all, people do not always act.  In a Bill like this, 
whose prime aim is to clean up contaminated sites, we need time frames that guide people according to the 
seriousness of the issue and what needs to be done.  It is totally within the interests of an insolvent person with a 
contaminated site to shift responsibility back to the State in dire circumstances.  This is quite a generous 
subclause, in that it gives insolvent people or businesses that period of 45 days to comply.  The Bill already has 
written into it the capacity for that person, if a problem emerges, to contact the CEO within that 45 days to seek 
an extension of the period.  Given what the Government is trying to do, and that the insolvent person would be 
under many pressures, the most responsible thing for that person to do would be to offload responsibility for that 
site.  
Amendments put and negatived. 
Dr E. CONSTABLE:  I draw the attention of the minister to a couple of issues in this clause, and seek some 
explanation from her.  On the one hand, an orphan site means that the State is responsible for remediation.  That 
needs to be clear; it was a little fuzzy a moment ago in the debate.  I am interested in the charges that might be 
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put on the land, and who would be responsible for paying them.  If someone is insolvent, the minister will not 
have much luck in securing a charge on the land.  Clause 32 (2) reads - 

The Minister may, to secure the payment to the State of the cost of actions taken to investigate and 
remediate an orphan site, create a charge on land that comprises all, or part, of the orphan site in favour 
of the State or a public authority nominated by the Minister. 

Who will pay?  How will that work?  What expectations does the minister have of the person who might be 
insolvent?  It seems to be a contradiction.  Subclause (3) also refers to a charge for the benefit of the State.  
Subclause (4) refers to land being compulsorily taken, which is compulsory acquisition.  Can the minister clarify 
those aspects of this clause? 

Dr J.M. EDWARDS:  This clause deals with orphan sites; that is, sites that have been abandoned and, in rare 
instances, have become the responsibility of a person who has become insolvent.  The clause relates to orphan 
sites; it is not about insolvency.  One issue is that the person responsible for the site may not be the owner.  
Therefore, the clause seeks to address how orphan sites will be managed.  Under subclause (2) the minister may 
place a charge on the land to secure the payment of the costs of investigation and remediation.  This protects the 
State when it cleans up an orphan site.   

Dr E. Constable:  Is the charge placed on the legal owner of that site? 

Dr J.M. EDWARDS:  It goes on the title.  When there is activity with the title, the State is there.  Subclause (3) 
points out that that charge ranks equally with other charges under any other Act.  It has priority over all other 
encumbrances and remains on the land whenever it is transferred or disposed of.  If the State picks up this 
liability and potentially has to pay millions of dollars to clean up an orphan site, then the State needs some 
comfort in that process.  Subclauses (4) and (5) state that on the recommendation of the Minister for the 
Environment and Heritage, an orphan site may be compulsorily acquired using the provisions of parts 9 and 10 
of the Land Administration Act.  There may be rare instances in which the site is effectively abandoned and 
contaminated to such an extent that it needs to be cleaned up.  The best way to do that, on rare occasions, will be 
for the State to acquire it. 

Dr E. Constable:  Would the State then acquire the land, clean it up and sell it? 

Dr J.M. EDWARDS:  That is right.  Then it would seek to have a return that directly pays for the clean up of the 
site.   

Mr B.K. MASTERS:  The comments from the member for Churchlands have raised an issue and perhaps this is 
the appropriate place to ask the question.  Under the Local Government Act, if a landowner, for whatever reason, 
does not pay his or her rates, local government can seek to acquire those rates by putting the property on the 
market.  It can sell the property, take its rates out of the money earned and then pass on the remainder of the 
money to the former owner.  Could that mechanism be used by someone who is insolvent or who does not wish 
to put his hand in his pocket to remediate a site?  Could someone simply not pay his local government rates and 
then local government can put the property on the market and sell it because it is owed money?  Alternatively, is 
there a mechanism whereby local government can take other legal action to force a person with means to pay his 
rates other than by the forced sale of a property? 

Dr J.M. EDWARDS:  I cannot provide a direct answer.  However, it would be my logical conclusion that for a 
local government to acquire a site in that manner, the rates would not have been paid for some considerable 
period - 

Mr B.K. Masters:  The law says for three years.   

Dr J.M. EDWARDS:  Presumably it would be longer - I suppose it depends on where the property is - to make it 
worthwhile for the shire to go to that trouble.  I cannot imagine shires would want to do that if they knew that the 
site was contaminated.   

Mr B.K. MASTERS:  It is not the shire that takes ownership.  The shire simply uses the provisions of the Local 
Government Act to put the property up for sale - be it at auction, tender or whatever - and then recoups its 
portion of the money from the sale price.   

Dr J.M. EDWARDS:  That is not a problem, but any shire doing that would contemplate what the value of a site 
would be if it were contaminated.  The more contaminated the site, the more likely the sale price will be down.   

Mr B.K. Masters:  But if the shire is only after the return of its rates -  

Dr J.M. EDWARDS:  This does not prevent the shire from doing that. 

Clause put and passed. 

Clause 33:  Contaminated Sites Committee - 
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Mr B.K. MASTERS:  In a previous session the minister said that she was prepared to accept this amendment.  I 
thank her for that and on the basis that it will be accepted, I will not seek to debate it.  I move - 

Page 32, line 1 - To delete “one” and substitute “three”. 

Dr E. CONSTABLE:  I am somewhat amused by this provision.  Subclause (2) reads - 

The committee is to consist of between one and 5 persons . . .  

A committee of one is a contradiction in terms.  I think that we would all agree that the amendment should be 
accepted.   

Mr B.J. GRYLLS:  Subclause (3)(a) specifies that the panel must -  

contain the names of at least one legal practitioner and one auditor;  

However, it does not say that for the committee.  The minister’s second reading speech stated that the committee 
would include an auditor and a lawyer.  Can I have clarification as to whether that committee will include an 
auditor and a lawyer or will be picked from a panel that includes an auditor and a lawyer?   

Dr J.M. EDWARDS:  I must confess that when I read this provision I thought the committee automatically 
contained those members.   

In response to the member for Churchlands, a committee can consist of one person.  We have accepted the 
amendment from the member for Vasse anyway, so it has become redundant.   

Based on the arguments put forward by many members, we believed that it was better to have the committee 
consist of between three and five persons.  I will put in place an administrative instruction that every committee 
consists of one legal practitioner and one auditor plus one other member, as a minimum.  If it is a committee of 
five because particular expertise is needed, it will be covered.  If it is a committee of three, it will comprise a 
legal practitioner, an auditor and one other person. 

Amendment put and passed. 

Dr E. CONSTABLE:  A number of questions about this clause should be aired during this consideration in detail 
stage.  Can the minister define “suitable expertise”, as referred to in subclause (2)?  I think she began to do that a 
moment ago, but it needs more explanation.  Am I correct in assuming there will be a different committee for 
each site requiring remediation; and, if so, how many committees will be in operation at any one time?  How 
many sites will be examined in this way by the committees?  It seems that with this sort of process we need some 
continuity and a thread of the same people on the different committees.  Otherwise, different committees will be 
doing different things.  Of course, they have a lot of leeway to act in any way they like.  Some consistency is 
needed in decision making and the procedures to be used.   

The way in which the committees will be set up concerns me somewhat.  Subclause (4) states -  

The committee is to determine its own procedures.   

Each committee could operate in quite different ways.  That seems to me to be bad governance.  There should be 
more direction in this legislation or in other ways to provide standards under which these committees will 
operate.  This issue will come out even more when we debate the next clause.  Subclause (5) states -  

A member of the committee is to be paid such remuneration and allowances as the Minister . . . 
determines from time to time. 

Some guidance has been provided in that subclause, but how much will the committees cost, at least for the next 
year or so?  It would be helpful to be given some idea of that cost.  I am concerned about this issue because this 
legislation does not provide any great direction for the committees.  I ask the minister to explain why it has been 
written in this way.  If she does, I will perhaps be less concerned about these matters.  I would prefer more 
direction to be given to the committees than this legislation suggests.   

Dr J.M. EDWARDS:  I thank the member for Churchlands for her question.  There was some discussion about 
this committee as the Bill was put together, and there has been quite a lot of consultation on this issue.  One 
reason it appears to the member to be a bit open is that the Government wants to give the committees a degree of 
flexibility in how they reach their decisions.  The member must remember that decisions of the committees can 
be appealed to the Supreme Court on matters of law.  The idea that if a committee does not get it right, its 
decision will end up in the Supreme Court, will always hang over the committees.   

Dr E. Constable:  Would it not be better for all concerned for those situations to be settled by the committee 
rather than through an expensive trip to the Supreme Court, both for the State and the individual landowner? 
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Dr J.M. EDWARDS:  Absolutely.  That is why we have a committee.  I sat on a federal tribunal.  During that 
time, the tribunal went from making recommendations to being determinative.  Initially, we knew our decisions 
could be appealed in one tribunal.  When the tribunal became determinative, the feeling that someone was 
looking over one’s shoulder tempered the decisions the tribunal made and the rigour that was put into the 
process.  Committee members will be very aware of their responsibilities, what they are doing and where their 
decisions could end up.   

There will be a panel of names.  Further advice will be provided on the types of panel members the Government 
will seek to recruit.  We clearly want a panel of people who have a reasonable range of expertise so that they can 
deal with the many types of contaminated sites that are about to come up.  It was identified, for obvious reasons, 
that a legal practitioner was required on the panel.  We believe that the panel should contain more than one legal 
practitioner, because one practitioner may be in court or on leave for an extended period.  We need a pool of 
expertise.  We will seek a balance by providing a big enough pool of expertise.  We will use those people so that 
we can help develop their expertise.  As the member has said, as people participate in the committees, they will 
gain more expertise and there will be a continuity of decision making.  Similarly, there will be a lot more 
discussion of auditors and their roles.  Again, an educative process will be required to bring auditors up to speed.  
A number of auditors will be required on the panel.  More information will be provided on the range of people 
considered to have suitable expertise to be listed on the panel when we seek those people.  There will clearly be 
a need for people who have a scientific bent, ranging from hydrogeologists and chemists through to people who 
have quite obscure scientific qualifications, depending on the nature of the site under consideration.  My adviser 
has reminded me that the panel will also require health professionals, given the importance of public health.  We 
will need people who are well-versed in risk management of contaminated sites.  Within the context of the Act, 
suitable expertise is fairly broad.  Having said that, it is confined to expertise relevant to contaminated sites.   

I refer to the tribunals in the area of water, which came about as a result of amendments made in this Chamber 
two and a half years ago to the Rights in Water and Irrigation Act.  Tribunals have been set up from a panel of 
names.  As people have served on the tribunals, they have become more expert.  New tribunals are formed with 
both experienced and new people.  New people are used when people with experience are unavailable.  A body 
of expertise is built up over time.   

The ability for the committees to determine their own procedures will give each committee some flexibility.  I 
have accepted the amendment for committees to consist of between three and five members rather than between 
one and five.  The downside of that amendment is that these committees will at times be required to make 
straightforward decisions, which will not require much expertise or advice.  I hope that not too many committees 
will run at any one time.  Any one committee could deal with more than one issue.  

Mr B.J. GRYLLS:  Has the minister considered the possibility for committees of three or four people to go back 
to the panel and pull in other experts?  We have spoken about the need for a broad range of experts, such as 
health professionals, to be involved in the panel.  All the committees will not have all those professionals on 
them.  How will those experts be involved in a committee’s decision making?   

Dr J.M. EDWARDS:  I think I understand the question.  I will provide an answer and the member can interject if 
I am not answering the question he asked.  The committee is legally constituted.  Once a committee is 
constituted, it will work through an issue and make a decision.  However, the committee will have the ability to 
consult and get advice or expertise in whichever way it needs to properly make a decision.  Other panel members 
would clearly be important.  My adviser has reminded me that the process is more inquisitorial than adversarial.  
Committee members will want to get all the information they need to get their heads around an issue and make 
the right decision.  I envisage that they may well consult people who coincidentally are members of the panel, 
assuming that there is no conflict of interest, because they know of that pool of expertise.  I also think that they 
will contact people who have links to the new environmental health foundation, because that will again identify a 
body of people who are experts in the environmental health arena and who have expertise in dealing with these 
types of matters.   

Mr B.K. Masters:  Is it not possible that some members of the panel could end up becoming full-time members 
of the committee?   

Dr J.M. EDWARDS:  I think we will find that there will be a rush of work as all this comes into place and as 
people go through the stages.  There presumably may be periods in which a committee will sit a lot, but equally 
there will be times when a committee will sit but will then need to pause to wait for further information or to get 
departmental officials to follow up advice or information.  There will be a lot of work for committee members at 
the beginning.  It will go in fits and starts.   
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The member for Churchlands asked how committee members would be paid.  Specific guidelines are provided 
through the Minister for Public Sector Management on the rates of pay for particular professionals involved in 
these types of tasks.  We will apply those standard rates.   

Mr B.J. GRYLLS:  Given that committee members will act like consultants - they will come in for the job as 
required - how will we ensure that their involvement can be timely?  For example, if a committee member is 
involved in other consultancy work, how will we ensure that he or she will be quickly available to respond to 
these issues?  

Dr J.M. EDWARDS:  The committee will be called in at certain times to be presented with information that will 
have previously arrived.  Committee members will have a chance to study the information before they are called 
on to deliberate and make a decision.  If an expert were called on, the likely time frame in which to reach a 
decision would be explained to him.  He would then be asked whether he would be available during that time.  
He would be asked, for example, whether he was going overseas during that time or, if he was a lawyer, whether 
he was appearing in court.  Generally speaking, these things are tightly managed.  People have to be accountable 
for the hours they spend on the committee.  The rates of payouts are incredibly generous.  People who sit on 
these committees tend to be either one of two types.  They are either interested in being on the committee to gain 
experience and insight or, alternatively, they are experienced people at the end of their working lives who are 
winding down and want to give something back to the community.  If we can get a combination of both types of 
experts in their areas, the committee will work very well.   

Clause, as amended, put and passed. 

Clause 34:  Procedure of committee - 
Mr B.K. MASTERS:  Before moving the amendment standing in my name, I wish to talk about the reasoning 
behind it.  On the advice of Hon Peter Foss, I have been told that there is a problem in one aspect of this Bill.  If 
the Contaminated Sites Committee is to operate so that it is not bound by the rules of evidence, it is entirely 
reasonable and possibly even essential that its decisions should be appealable to the Minister for the 
Environment and Heritage or, on matters of law, to the Supreme Court.  Conversely, if the committee is to 
operate under the rules of evidence, the need to have an appeal to the minister is overcome and it then remains 
appropriate for the committee’s deliberations to be subject to appeal to the Supreme Court on only a matter of 
law.  I have said over the past couple of weeks that I am not a lawyer and do not understand the implications of 
it.  However, I believe that if the committee conducts its activities so that it is not bound by the rules of evidence, 
it will run a serious risk of allowing vexatious or malicious people to submit an otherwise plausible series of 
arguments and convince the committee that it must make a decision on a contaminated site.  In that case, the 
owner, occupier or mortgagee of the site or the person who is responsible for remediation if it is someone other 
than the people I have just mentioned, would have no right of appeal on the basis of wrong evidence having been 
given to the committee.  Before I move the amendment, I would be grateful if the minister could explain her 
understanding of the situation and whether my assumption is correct.  I suggest that people would either not be 
bound by the rules of evidence but could appeal to the minister or they would be bound by the rules of evidence, 
in which case it would be necessary to appeal to the Supreme Court only on a matter of law.   
Dr J.M. EDWARDS:  The Government will not accept the member’s amendment.  The committee will continue 
to not be bound by the rules of evidence.  The reason we want to do that is to make sure that the committee can 
have access to as much information as possible so that it can acquire all the information it needs to make the 
most appropriate decision.  We do not want the committee to get bogged down in argument over what evidence 
was or was not admissible.  We want to establish an inquisitorial committee that can get to the bottom of the 
matters brought before it.  The member may well be reading more into “is not bound by the rules of evidence” 
than is currently understood.   
If Joe Bloggs appeared before the committee and said that he had overheard in the school grounds when he was 
picking up his kids that Mrs Smith had said that a site near the school was contaminated, that would not be 
evidence.  That would not have passed even the first steps to get to the committee.  Members must remember 
that there are steps - effectively a statutory declaration - that a person must go through before the site in question 
can be brought before the committee for consideration.  We have left the legislation like that so the committee 
could easily call on other panel members to seek information and advice if necessary.  The legislation provides 
that the committee can truly concentrate on the job of the extent of contamination on a site, the reasons for the 
contamination and its impacts and, therefore, what decision it must make for the classification of the site.  We 
have done that rather than set up a committee whereby lawyers can go off on tangents about points of law.  
Lawyers have assured me that having written the legislation in this way, and having a right of appeal to the 
Supreme Court on a matter of law, it will protect people’s rights and justice.   
I have been reminded also that as the committee moves closer towards conducting its deliberations, it will 
contact the owners or occupiers of the sites and ask for their comments and feedback.  Committee members will 
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talk to them before a decision is made.  There will be an opportunity for the owner or occupier to reflect and 
comment on what has been put to the committee and what will form the basis of the committee’s decision.  The 
committee is not about going after anyone; it is about wanting to make decisions that protect the interests of us 
all by classifying contaminated sites properly and making sure that remediation can take place where necessary.   

Ms M.M. QUIRK:  I feel the need to rise to not only defend my former profession but also add to what the 
Minister for the Environment and Heritage said.  It is a standard clause in such circumstances to say that a 
tribunal should inform itself as it sees fit.  Many administrative tribunals and coroners’ courts, for example, have 
that type of provision.  The reason for that is so no material evidence that the tribunal should have before it is 
technically excluded.  This provision is about wanting the widest range of material available to the committee so 
that it can canvass information and make decisions without being bogged down in technical legal matters such as 
hearsay and similar exclusionary rules of evidence.  This provision is about the committee informing itself as it 
sees fit from as wide a range of sources as possible.  Obviously direct and first-hand information will be given 
greater weight than third-hand information that may be hearsay in the strictest legal terms.  The committee 
should not be put in a position whereby it cannot rely on information merely because it technically breaches 
some rule of admissibility.  As I said, courts, such as the Coroner’s Court, are not bound by rules of evidence.  
This is no particular term of art and there is no magic in this provision; it is about ensuring that access to a wide 
range of information is available in a reasonable and speedy time frame without undue technical restrictions.   
Mr B.K. MASTERS:  I am not totally convinced by what I have been told.  Unfortunately, I was briefly 
distracted when the member for Girrawheen was talking.  I think the member said that some courts or tribunals 
currently operate without being bound by the rules of evidence.  The member said that the Coroner’s Court was 
one, but I did not hear what the others were. 
Ms M.M. Quirk:  It is quite a standard provision.  For example, the commonwealth Administrative Appeals 
Tribunal, which has been practising for 40 years, has that provision.  It is reasonably standard in administrative 
tribunals.  They are not strictly bound by rules of evidence.   

Mr B.K. MASTERS:  I am concerned that the Contaminated Sites Committee could make a decision involving 
millions and millions of dollars.  My understanding of the Coroner’s Court is that the coroner makes 
recommendations and findings.  However, those findings rarely, if ever, have financial implications for the 
parties involved.  I know someone who has been involved over the years in the commonwealth Administrative 
Appeals Tribunal.  Although its decisions can have financial implications for the people involved, I do not think 
those decisions usually amount to millions of dollars.   
Ms M.M. Quirk:  Yes, because they can involve customs matters and import duty, which can have major 
financial implications.  
Mr B.K. MASTERS:  I am not a lawyer - I should not say that on the record; it could be seen as a handicap and I 
do not want to praise lawyers in that way, so I must be careful with what I say - but based on what Hon Peter 
Foss said and my knowledge of some of the groups that try to create very significant public issues surrounding 
contaminated sites, I will repeat my concern.  If the need to be bound by the rules of evidence is omitted, it will 
be an invitation for hearsay, third party advice and all the things that in my six years in Parliament and many 
years in the mining industry have caused me to believe that some people in the community either lack honesty or 
do not seek genuine desirable social outcomes.   
Ms M.M. Quirk:  To some extent you might be confusing the rules of natural justice and procedural fairness.  I 
am sure that the Contaminated Sites Committee would make decisions based on information and would be 
conscientious in testing contrary opinions.  
Mr B.K. MASTERS:  I appreciate the member for Girrawheen’s interjections because they are helping me to 
understand the issue further.  Nonetheless, my experience is that people will use the opportunity this clause 
provides to be mischievous or worse.  The only appeal the Bill provides for against the procedure of the 
Contaminated Sites Committee is on a question of law to the Supreme Court.  There is no right of appeal to the 
minister if the committee makes a decision based on hearsay or inappropriate information.  As the minister has 
experienced herself very recently, despite a level of community concern, albeit false, incorrect or inappropriate, 
Governments - in this case the committee - could be tempted to make the wrong decision for the wrong reasons.  
As politicians, it is fair and reasonable that we should live or die on the basis of our decisions.  However, the 
Contaminated Sites Committee should not be influenced by political processes or public pressure in the way I 
fear will occur should the committee not be bound by the rules of evidence.  Therefore, I move - 

Page 32, lines 25 and 26 - To delete “is not bound by the rules of evidence”.   
Mr B.J. GRYLLS:  I understand the member for Vasse’s amendment and his intention.  He raised some valid 
points.  The omission of the need to be bound by the rules of evidence could result in spurious claims being 
made to the committee.  However, the National Party will not support the amendment for the simple reason that 
we have done widespread industry consultation on this point.  That consultation bore out the possibility that 
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being bound by the rules of evidence could slow down the appeals process and make it much more laborious 
than industry would like it to be.  The committee will be established to examine the facts as they are presented 
and to decipher whether claims have basis.  That will enable a fast process to achieve quick results and allow 
businesses and industry to move forward.  
If the committee’s judgment is bound by the rules of evidence, it will be required to act on many more issues, 
which could slow down the process and further complicate its role in what I imagine will be some important 
decisions.  As we have discussed, the committee will comprise people with good knowledge in these areas so 
that it can do its job effectively and not accept spurious claims.  
If the committee makes a decision with which the parties do not agree, they have the right to seek redress in the 
Supreme Court, where they will be bound by the rules of evidence.  

Dr J.M. EDWARDS:  As I explained before, the Government will not accept this amendment.  In agreeing to 
accept the member for Vasse’s previous amendment, I was influenced by some of the arguments that are now 
emerging.  When the committee was to comprise one person there was merit in his argument.  Given that the 
committee will comprise three people, one of whom will always be a lawyer and the other an auditor, there is 
comfort that both individuals will be trained in disciplines that have regard to the issues raised by the member for 
Vasse.  
Part 3 of the Bill provides that the committee must view evidence.  The type of contamination must be spelt out 
when notices are issued.  The committee is charged with a detailed task to drill down and get to the bottom of 
issues.  It will not be able to base its decisions on someone’s emotional claim, gossip or hearsay.  It will be 
professionally equipped to make decisions based on proper and factual information placed before it.  
Amendment put and negatived.  
Clause put and passed.  
Clause 35 put and passed. 
Clause 36:  Committee to make decisions as to responsibility for remediation - 
Mr B.K. MASTERS:  Clause 36 provides for the Contaminated Sites Committee to decide who is responsible for 
remediation.  What is meant by “an interested person”?  An interested person is referred to in subclause (2)(a) 
and is defined in subclause (3) but the definition does not shed any light on who an interested person is, other 
than to say that it is a person described as being a person for the purpose of this section. 

Dr J.M. EDWARDS:  I am informed that an interested person is anyone who thinks he could be responsible for 
remediation.  All of this will be spelt out in greater detail in the regulations.  

Clause put and passed. 

Clause 37:  Notice to be given before decision made -   
Dr J.M. EDWARDS:  I move -  

Page 34, line 30 - To delete “summarise” and substitute “summarising”. 

The amendment corrects a grammatical error.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 38:  Matters to be taken into account in making a decision as to responsibility for remediation -  

Mr B.K. MASTERS:  Before I move the amendment standing in my name, I would like an explanation from the 
minister about whether subclause (2)(a) is necessary.  Subclause (2) states that in making a decision on 
responsibility, the committee is to take into consideration the contents of any notice given by the committee 
under clause 37.  It is a simple and maybe not particularly relevant question, but surely the committee must 
consider any notice that it has given under this Bill.  Surely we are doing more than dotting our i’s and crossing 
our t’s if we are telling the committee to give appropriate consideration to something that it has already done.  
Just for that reason, I get the impression that subclause (2)(a) is superfluous.  I am not convinced it is necessary.  
Before moving the amendment, I seek the minister’s advice on that.   

Dr J.M. EDWARDS:  Submissions are called for under clause 37.  Notice is given that a decision is about to be 
made, and submissions come in.  We are obliging the committee to consider those submissions.  Even though 
this is provided for in the previous clause, it is a double-check to ensure that the submission has come in and that 
it is properly considered.  It refers in some ways to the amendment that the member is considering moving in that 
it ensures that the committee considers everything it is meant to consider.   
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Mr B.K. Masters:  Subclause (2)(b) requires the committee to refer to any submissions that have been made to it.  
However, subclause (2)(a) says that the committee will consider any notice that it has already produced under 
clause 37.  I thought that to do otherwise - again, I am not a lawyer - might well be ultra vires.  I thought that the 
committee would be compelled by law to take into consideration any notice that it had already presented or 
created by virtue of another section of an Act of Parliament.  In other words, it could not issue a notice and then 
later ignore what it had said in that notice just because it was convenient or for any other reason.   

Dr J.M. EDWARDS:  It is giving protection.  It is unlikely that someone would give notice and then ignore the 
notice.  However, this spells out that under the law, the committee, in making its decision - which, as the 
member has pointed out, could be a profound decision and have big impacts - is required to look at the contents 
of the notice it has issued and also to take into account any submission that is made about that notice.  We are 
just spelling out in great detail what the committee must do to reach its decisions, given that some of the 
decisions will be potentially quite big.   

Mr B.K. MASTERS:  I am not absolutely convinced by what the minister has said.  I think that parliamentary 
counsel has been excessive in what he or she has put into the Bill.  I will not move the amendment, but I think it 
is a superfluous paragraph.   

Dr J.M. EDWARDS:  I always listen to member’s amendments with a lot of interest, because, generally 
speaking, they are always well thought through.   

Mr B.K. Masters:  Sometimes!   

Dr J.M. EDWARDS:  I try to.  I am always getting advice about them to be one step ahead of him.  I can see the 
point that the member is making with this amendment.  Now that I have had some experience as a minister, I 
know that there are circumstances in which the department or a minister cannot do what he or she wants.  
Although it seems commonsense that the next step is logical, sometimes if it is not spelt out, there is a defence in 
that a person can say that that cannot be done because the person has not spelt out that he or she will do it.  This 
provides a measure of protection, which I believe should give the member some comfort on the issues he has 
raised previously.   

Clause put and passed. 

Clause 39:  Notice of decision to be given - 

Mr B.K. MASTERS:  There is an amendment standing in my name to clause 39.  Again, I seek advice from the 
minister before I move it.  Clause 39 states -  

(1) The committee is to ensure that notice of a decision as to responsibility for remediation is 
given in writing to - 

. . .  

(d) in the case of a request under section 36(2)(a) any person who made the request; 

That is a person who thinks that he or she could be responsible for remediation; in other words, an interested 
person.  Any interested person who made a request must be given a copy of the notice of the decision.  However, 
clause 39(1)(f) states -  

each interested person, within the meaning of section 36(3).   

Clause 36(3) is simply the definition of an interested person.  There may be some greater wisdom at work here 
that has escaped me, but I cannot help thinking that paragraph (f) is superfluous, because anyone who is an 
interested person is covered under clause 39(1)(d), because that clause refers to clause 36(2)(a), which refers to a 
person who, under clause 36, is an interested person.  Again, an explanation from the minister would be 
appreciated.   

Dr J.M. EDWARDS:  We might be running into the non-lawyer problem, in which the member and I regard an 
interested person as something different from the legal definition of an interested person.  I am informed that 
there may well be interested persons who are other people who may be responsible for the remediation and who 
have not been picked up under clause 36(2)(a) because they have not come forward and said that they are one of 
those interested persons.  It is to pick up other people who may be responsible for remediation and who have not 
come forward and made the request for the determination.   

Mr B.K. MASTERS:  I think I understand what the minister is saying.  However, the proof is in the pudding.  
We will have to wait and see what the regulations prescribe as the exact list of interested persons who will be 
allowed under clause 36(3).  I am sure there is some logic to it.   
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Dr J.M. Edwards:  Shall I give the member a hypothetical example?  Let us say that there is a site that we now 
believe is contaminated on which five different people had recently run operations.  One of them has gone but 
has said that he is an interested person and may be responsible for some of the remediation and asks that the 
committee decide.  This means that the four other people who undertook activities on the site and who may have 
contributed are notified.  Some of them may well be implicated depending on what they are doing, so it is in 
their interests to know about it.   

Mr B.K. MASTERS:  I agree. 

Dr J.M. Edwards:  The committee needs to make sure that all those relevant people know what is going on, 
because a decision potentially impacts upon them.  

Mr B.K. MASTERS:  Parliamentary draftspeople are lawyers who live in another world at times.  I am sure the 
concerns that the minister has outlined to me are real.  However, I am tempted to suggest that there are better 
ways of putting words on paper to resolve the issue.  I will not move the amendment. 

Dr J.M. EDWARDS:  The term “interested person” will be defined in the regulations. 

Clause put and passed. 

Clauses 40 and 41 put and passed. 

Clause 42:  Person to whom a notice may be given - 
Dr J.M. EDWARDS:  I move - 

Page 38, line 12 - To delete “the classification of”. 

The three words appear to have been included in error and are not relevant. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clause 43:  Notice to be complied with - 
Dr J.M. EDWARDS:  The amendments proposed by parliamentary counsel are in response to the member for 
Vasse’s proposed amendments.  We accept what the member is saying, but we believe the way in which we have 
worded it makes it slightly clearer. 

Mr B.K. MASTERS:  I thank the minister for that.  My concern was that the word “notice” is used in two 
different ways.  My suggestion, which is reflected in some of my amendments, which I suspect I will not now be 
moving, was to change in appropriate places the word “notice” to “notification”.  If the minister has the 
background information, perhaps she will advise us why, if the intent is to use the word “notice” to mean that a 
prior notice is or is not required, the word “notification” would not be a better solution to the problem, which her 
advice suggests would be solved by having the words “hazard abatement” inserted before the word “notice” in 
other areas? 

Dr J.M. EDWARDS:  Essentially, this is on the advice of parliamentary counsel, who is not in the Chamber but 
whom we all respect greatly.  When we receive the member’s amendments, we read them through and we 
thought that his points were perfectly valid and that there was some confusion between the words “notice” and 
“notification”.  When we read this through slowly as we worked through our amendments, we realise that to 
insert the words “hazard abatement notice” makes more sense of the notice that is being referred to.  The clause 
at line 8 makes it very clear that the hazard abatement notice referred to in line 7 is the same notice, so it is a 
notice under this subclause.  Similarly, we needed to change the word at line 11 because the word “notice” 
appeared on so many occasions that it was confusing.  Having worked through it very slowly, this appeared to us 
to be the best way in which to pick up what the member was saying but to insert wording that made very clear 
what each reference means in each clause. 

Mr B.K. MASTERS:  I refer the minister to line 20 on page 38, which is the very first line of the clause and 
reads, “A person on whom a notice is binding . . . ”.  Is it the intent of the Bill that the only notice that is binding 
is a hazard abatement notice?  I note the adviser is shaking his head.  In line 20, the word “notice” refers to all 
notices that are capable of being put out by the chief executive officer.  However, if the minister’s amendment is 
accepted, we find on page 39 at line 4 that only written hazard abatement notices will be subject to subclause (3).  
Is that the intent or is it all notices relating to contaminated sites that subclause (3)(a) and (b) refers to? 

Dr J.M. Edwards:  If you refer to clause 41, you will see the definition of “notice”, which is a clean up notice, a 
hazard abatement notice and an investigation notice. 

Mr B.K. MASTERS:  That is understood.  I wanted to make sure that in subclause (3) on page 39, where the 
words “written notice” are being amended to read “written hazard abatement notice”, the minister is specifically 
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saying that subclause (3)(a) and (b) does not relate to a clean up notice, an investigation notice or a notice 
amending a notice. 

Dr J.M. EDWARDS:  Clause 43(3) reads - 

Before taking action under section 53 in the circumstances referred to in subsection (2)(b)  . . .  

Subsection (2)(b) refers to the hazard abatement notice.  Therefore, when we refer to subsection (2)(b) we are 
referring to the hazard abatement notice.  The amended clause 43(3) would read - 

. . . the CEO is to give to the person, who in the opinion of the CEO has not complied with a 
requirement of the hazard abatement notice, written notice . . .  

I am very happy that the words “hazard abatement notice” are entirely correct in this instance.  We have checked 
back.  It does get confusing, because clause 41 refers to three different types of notice and then a notice 
amending a notice.  We then talk about giving notice.  That is why we have put forward in some ways what on 
the surface appears to be a fiddly amendment but in fact properly refers to each proposed section by the correct 
name.  I move - 

Page 39, line 4 - To insert after “the” the words “hazard abatement”. 

Page 39, line 8 - To insert after “notice” the words “under this subsection”. 

Page 39, line 11 - To delete “the notice” and substitute “it”. 

Mr B.K. MASTERS:  I want to make sure that I am not missing something.  Clause 43(3) will now read - 

Before taking action under section 53 in the circumstances referred to in subsection (2)(b), the CEO is 
to give to the person, who in the opinion of the CEO has not complied with a requirement of the notice - 

Dr J.M. Edwards:  No, a hazard abatement notice. 

Mr B.K. MASTERS:  I understand.  That is the first notice, not the second. 

Dr J.M. Edwards:  Yes.  Subsection (2)(b) refers to hazard abatement notices.  The amendment spells out that the 
notice referred to is a hazard abatement notice. 

Mr B.K. MASTERS:  The Government is therefore changing the use of the word “notice” in lines 4, 8 and 11.  
Line 10 contains the phrase “Notice is not required”.  Has the parliamentary draftsman advised that the word 
“notice” does not need to be replaced by the word “notification”, as it would only add to the confusion? 

Dr J.M. EDWARDS:  The member has already read out clause 43(3), which we now know refers to hazard 
abatement notices.  If the amendment is accepted, paragraph (a) will read - 

stating that in the opinion of the CEO the person has not complied with the requirement, or 
requirements, of the hazard abatement notice which is, or are, specified in the notice under this 
subsection; 

Subclause (4) will read - 

Notice is not required to be given under subsection (3) if the Minister has given written approval for it 
to be dispensed with . . .  

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 44:  Auditor’s report in relation to notice - 

Mr B.K. MASTERS:  I wish to raise with the minister three concerns that have been raised with me by people 
involved in industry and contaminated sites activities.  With the minister’s forbearance I will read the detail of 
the three submissions presented to me.  One industry group refers to clause 44.  Its submission states - 

Specifies that a person is required to engage an auditor to report on the actions taken by that person to 
comply with the requirements of a notice that had been served by the CEO.  There are no other details 
in the Bill as to when mandatory auditors are required to be used.  However discussions with the DEP 
. . . have indicated that the draft guidelines intended to follow the Bill will require the engagement of an 
auditor for a greater range of activities than that specified in the Bill.  As this modification will have a 
significant impact on the commercial arrangements associated with managing contaminated sites, it is 
felt that the requirement to use mandatory auditors should be explicitly included in the Bill. 

The second respondent contacted me with the following notes headed “Accredited Auditor” - 
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Another system to be established to give effect to aspects of the Bill is the process for accrediting 
auditors.  While the headpowers for the establishment of an accredited auditor system are within the 
Bill, the mechanics of allowing auditors to be assessed and accredited will come via regulations and 
guidelines.  There are as yet unpublished and have not been viewed by the community.  The issue here 
is that it is extremely unlikely that an accredited auditor process (administratively) will be established 
by the time the legislation is proclaimed.  This causes immediate problems because, clause 33 of the 
Bill requires the minister to establish a Contaminated Sites Committee, and under clause 33(3)(a) one of 
the members of the committee must be an auditor.  This means that no committee can be established 
until at least one auditor is appointed in WA and hence no workable appeals system exists, for example, 
against site classifications, until that committee is established. 

It continues - 

Finally, under Part 7 of the draft Bill . . . Division 2 (clause 72) refers to Mandatory Auditor’s Reports, 
however the only place the Bill refers to the circumstances under which a mandatory auditor’s report is 
necessary, (ie. when someone is required to engage an accredited auditor) is when a notice is issued to a 
person.   

I have been advised by senior DEP personnel that it is the intention of the DEP to produce auditor 
regulations detailing the accredited auditor system but also mandating that accredited auditors are to be 
engaged by anyone who wishes to submit information to the DEP for classification or assessment.  This 
in essence means that it is mandatory for auditors to be engaged in all contaminated site assessments.  
The reason I have been given as to why this isn’t mandated in the draft Bill, is because it changes the 
intent of the auditor system as explained and discussed at great length through the wide consultation 
process that has taken place over the last three years in the drafting of this Bill and that the Government 
(DEP) did not want to be seen to be changing the draft Bill.  They intend to implement a fundamental 
philosophical change through regulation instead.  I believe the real intent of the accredited auditor 
system needs to be revealed before the Bill is passed.   

The reason that the proposed use of auditors is flawed is because it adds another layer of management 
into assessing a site, which means time and cost to those having to manage their land under this Bill.  
For example under the proposed use of auditors, a land owner at their own cost will be required to 
engage an environmental consultant to undertake the assessment work.  The owner will also be required 
at their own cost to engage an auditor.   

. . .  

Finally, the landowner, at their fee for service cost, will be required to submit all this information to the 
DEP for assessment and classification, AND there is no certainty about when the CEO will make a 
decision on that. 

Will the minister address some of those issues?  I can go over them again to jog her memory. 

Dr J.M. EDWARDS:  I reject some of those sentiments.  The Government is not trying to sneak in anything or 
change things through means it should not use.  The reason that we have auditors is to try to make the process 
easier and quicker.  We were concerned that if we did not have auditors, the process might become quite 
difficult.  It would be difficult to find people with the right expertise to undertake tasks that are potentially very 
serious and others that are quite straightforward.  Some tasks are serious.  However, if we know, for example, 
that a site is contaminated, the task is much more straightforward.  It is true that it will take some time to set up 
the audit process and to define who and what an auditor is, and to fit that in with the later clauses of the Bill that 
refer to the accreditation of auditors.  We are aware of that.  For example, we have factored into our budget 
deliberations how we will stage some of the things that we will need to set up before the Bill can swing into 
operation.  We are having a good discussion about the Bill in this place, and I am sure there will be good 
discussion about the Bill in the other place.  The member is right in saying that we cannot set up a committee 
until we have the auditors.  We are aware of that.  As I have just said, we have timetabled and staged a number 
of tasks that will need to be undertaken by the department to make sure all the ducks are lined up when the Bill is 
proclaimed.  The member has accurately pointed out that the regulations will specify the qualifications and the 
role and responsibilities of auditors, and that it will take some time to set up that process.  The fundamental 
reason for having auditors is to ensure that we have a pool of persons who are readily identifiable and to whom 
people can go to get action undertaken quickly.  By setting up those persons as accredited auditors, everyone will 
know that they have expertise and knowledge of the system and the tasks required of them.  We regard that as a 
necessary step to make sure this legislation works effectively.   

Mr B.K. MASTERS:  I do not think either of the two respondents from whom I have quoted extensively are 
saying they do not want auditors.  They certainly support that concept in the Bill.  It is pleasing to hear the 
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minister say that she is aware of the need to line up all the ducks to make sure things can be expedited, and that 
rather than have long delays it will happen in a sequential and hopefully appropriately quick manner.  One issue, 
however, that the minister has not directly answered is the concern expressed by both sets of respondents that the 
auditors will be required for a greater range of activities than is specifically stated in the Bill.  The second of the 
respondents actually claims that in order to do anything with contaminated sites in terms of liaison between an 
owner or occupier or other person responsible for remediation on the one hand and the DEP, the Government or 
the committee on the other hand, there must always be an accredited auditor.  That person is wondering whether 
we will be creating a gravy train for a select group of appropriately qualified people who have applied for and 
have gained that accreditation if there is only a small number of these people in Western Australia and every 
dealing between the owner or occupier of a contaminated site and the Government must involve an accredited 
auditor.  I share that concern.  Having been a consultant for seven years, I can foresee the problems across the 
spectrum should only a small number of accredited auditors be approved in Western Australia and should there 
be a requirement that every dealing, or even a large number of dealings, with the DEP must be via an accredited 
auditor.  If the minister could answer those concerns I would be grateful.   

Dr J.M. EDWARDS:  There will be an auditor for every major site that is problematic.  The auditor will be 
required to perform certain functions, as spelt out in the various parts of the Bill.  The aim is not to create a 
blockage between the owner or occupier of a site and the department or to funnel everything through an auditor.  
However, we have specifically written into the Bill a formal role for auditors; for example, in clearing sites, 
when there may be numerous reports about a particular site that need to be gone through to work out exactly 
what should be done.  The only reason we have put that in the Bill is to speed up the process by giving people 
access to an accredited and credible third party who can help them get through the system more quickly.  As the 
adviser has just told me, the alternative would be to have that expertise solely within government and to charge 
for it.  However, that would create two problems: it would be difficult to get all of that expertise within 
government; and if that expertise in government was limited, there would be delays and gaps and people would 
need to buy in that expertise in any event.   

Mr B.K. Masters:  I do not think anyone would support that either.  Can the minister answer the concern that an 
owner, occupier or mortgagee responsible for remediation would be required to employ an accredited auditor 
virtually every time he or she wished to make any sort of technical input to the DEP on a contaminated site?  Is 
that the intention?   

Dr J.M. EDWARDS:  That question cannot be answered that easily, because if we are talking about an owner or 
occupier who wants to change the classification of a site, the auditor will have a role to play; and I think we 
would all agree with that.  However, if we are talking about an owner or occupier who wants to make a simple 
telephone call to the DEP to clarify an issue about the status of a site, he will not need to go through an auditor.  
The regulations will spell out in more detail the requirements for auditors’ reports and how that process will be 
undertaken.  Regulations are instruments that come before both Houses of the Parliament.  There will be 
consultation in the drawing up of the regulations.  The member’s question is not black and white enough for me 
to give a black and white answer.  However, we do not intend to stymie people’s progress or create a gravy train.  
We are dealing with a legacy that we have all inherited; and no blame is attached to that.  This Parliament is now 
working constructively to correct that legacy, and there will be, if the member wants to put it that way, 
opportunities for people to use their skills to help resolve that legacy, but there will not be a gravy train.   

Mr B.K. MASTERS:  I thank the minister for those comments.  I have been a consultant for seven years in the 
environmental field, and I can foresee the opportunities for a gravy train.  The minister’s adviser, Dr Malcolm, is 
obviously very experienced in these matters.  At this stage does the DEP have any idea about the number of 
people who might be accredited as auditors in Western Australia in the fullness of time?  I am aware of the 
Environmental Consultants Association and the fact that there are probably several hundred people who call 
themselves environmental consultants.  Does the department have an expectation or hope that once the 
regulations have been drawn up and have gone out to industry, and hopefully have been ticked off by everyone 
and then put into effect so that the accreditation process can begin, in a couple of years there will be 100, or 
more, consultants in Western Australia - in other words, a large number - so as to minimise the potential for a 
gravy train and also to speed up the rate at which companies or persons responsible for remediation can obtain 
the services of an accredited auditor and interact with the department in an expeditious and cost-effective 
manner?  

Dr J.M. EDWARDS:  I am informed that there are accredited auditors in the other States; therefore, the 
Government envisages that the first people to receive accreditation will almost certainly be those who are 
accredited in the other States and who want to gain similar accreditation in Western Australia.  We hope that 
some of the WA auditors who become accredited will also become accredited in the other States.  In that way, 
we will have a national pool of people upon whom we can call.  We want the pool to be large enough so that we 
can appoint some of them to the panel and use them in situations in which they do not have conflicts of interest.  
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We want them to be readily available, perhaps even at short notice, if we need decisions made quickly.  None of 
us can put a figure on the numbers in the pool.  However, we would want some people who have a national view.  
It may be that when we want to use some of the accredited auditors, we will find that they are helping out in 
Queensland.  We want access to that national pool.  In some ways, the number of accredited auditors in the pool 
will depend on how many people apply.  We will make sure that there is good consultation on the regulations 
and on what must be undertaken.  A couple of years ago, I was briefed by the New South Wales Government on 
an entirely different system of accredited auditors under a planning law.  In that case, not one person applied to 
be accredited and that certainly held up the system.  We will make sure that the system is robust enough to 
encourage people to apply.   

Mr B.K. Masters:  I appreciate that the question is a bit difficult and that it is almost like asking how long is a 
piece of string.  However, will the minister, through her advisers, indicate how many accredited auditors there 
are in the States that have similar legislation?   

Dr J.M. EDWARDS:  We will find out that information.   

Clause put and passed.   

Clause 45 put and passed.   

Clause 46:  Notice may be amended, or additional notice may be given -  
Mr B.K. MASTERS:  Clause 46 states - 

Where there is a requirement, or discretion, to give a notice under this Act, a notice amending the 
notice, or an additional notice of the same type, may be given.   

Obviously, I do not have a problem with that.  However, I have a problem with the fact that there are no 
provisions to appeal against a notice amending a notice.  That appears to be either strange or anomalous, because 
although a notice amending a notice creates a notice that is, itself, appealable, I would have thought that the Bill 
would explicitly state that a notice given under clause 46 is subject to appeal.   

Dr J.M. EDWARDS:  I am advised that a notice amending a notice is still a notice, and that it can be appealed.   

Mr B.K. MASTERS:  Maybe I will leave this question until later on.  If there is a right in this Bill to appeal a 
notice, and a notice amending a notice is considered a notice and is therefore appealable, why would the 
Government not specifically provide in the appropriate section of the Bill that clause 46 is appealable, so as to 
remove any legal doubt about whether a notice amending a notice is itself appealable?   
Dr J.M. EDWARDS:  I refer the member to clause 41(b), which states that “notice” means -  

a notice amending such a notice.  
A notice amending a notice is defined as a notice earlier in the Bill.  I am advised that if the appeal provision in 
this section is referred to again, it would create too many questions.  However, as it is currently written, 
particularly taking into account clause 41, there is no doubt.   

Clause put and passed.   
Clause 47 put and passed.   
Clause 48:  Certain notices binding on new owners -  
Mr B.K. MASTERS:  Will the minister explain the intent of subclauses (2) and (3)?  This clause requires new 
owners of sites to also be subject to remediation responsibility.  It is not clear what subclause (2) will achieve.  
Further, it is not clear why there is a 45-day waiting period before a clean-up notice becomes effective on a new 
owner or a new mortgagee.  Subclause (3) also refers to the 45-day waiting period.  I would have thought that if 
a clean-up notice already existed, it would have to take effect immediately, both for an owner and a mortgagee, 
if the responsibility is to be handed over to the State.  A general explanation would be nice, but, in particular, 
why wait 45 days when the clean-up notice is presumably already in effect, and, I would have thought, 
immediately binding once the ownership of the subject land changes?   
Dr J.M. EDWARDS:  If a person becomes the owner of the land by being a mortgagee in possession, the notice 
does not become binding for 45 days, which gives the person the opportunity, under the clause we discussed 
earlier, to transfer the responsibility to the State.  Clause 31 is about mortgagees and responsibility for 
remediation, and the member for Vasse wanted to change the time frames.  The 45 days is about giving the new 
owners or mortgagees the opportunity to use the other clause in the Bill.   

Mr B.K. Masters:  I understand what the minister has said.  However, if a mortgagee knows he is buying a 
contaminated site, why not make the appropriate arrangements with the State before the sale finally goes 
through?  Why is there a need for 45 days -  
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Dr J.M. EDWARDS:  A person can suddenly become a mortgagee in possession.   

Mr B.K. Masters:  By default and without intention?   

Dr J.M. EDWARDS:  If the deal falls over, and a person has a mortgage on it, he is suddenly left with the baby, 
so to speak.  Therefore, the 45 days is included to assist that person if he needs to pass the responsibility onto the 
State.   

Mr B.K. MASTERS:  I can understand that, when a person comes by default into possession of land either as 
owner or mortgagee, the 45 days notice is required.  However, my reading of this clause also tells me that any 
new owner or any new mortgagee who is aware of the contamination and the clean-up, and is therefore aware of 
the financial responsibilities contained or inherent in the purchase of that land, or in taking out a mortgage or 
whatever other legal action we are talking about, should not need 45 days.  Are we giving people in that situation 
45 days to do certain things when, in their case, they should not be given that opportunity if they are knowingly 
and willingly entering into a purchase, mortgage or some other legal activity?  Will this not simply give them an 
opportunity, having bought the land and accepted the legal and financial liability that goes with that purchase or 
mortgage, to have a second bite of the cherry, and use this clause to circumvent that contract or pass the 
responsibility over to the State?  Am I misreading this?   

Dr J.M. EDWARDS:  We are dealing with clause 48, “Certain notices binding on new owners”, but subclause 
(2) deals with a situation whereby a person becomes an owner of the land as a result of being a mortgagee in 
possession.  We are talking here about banks and other lenders, or anyone who holds a mortgage over a property.  
The bank or the lender must genuinely have believed that the person who owned the site was capable of cleaning 
it up, or it would not have risked the money.  If, for some reason or another, the lender becomes the mortgagee in 
possession, this subclause gives them that 45 days to work out whether or not the site can be declared an orphan 
site that can go back to the State.  The member is saying that this helps banks and others like them, and he asks if 
we should have it in there, but the banks also have rights, and they should be in the Bill.  

Mr B.K. Masters:  Where the person becomes a mortgagee in possession by default, I accept that there is a need 
to give 45 days to sort things out, but where a person knowingly enters into a mortgage agreement, why is there 
the need for the 45-day period before the clean up notice takes effect?   

Dr J.M. EDWARDS:  I am informed that this provision only applies to people who become owners of the land 
as a result of the mortgage being in default.  We are not talking about purchasers, but about banks and other 
lenders, where the borrower falls over, and then the lender or institution is left as the owner of the land as a 
mortgagee in possession.  Mortgagee in possession has a very specific meaning.  It can only happen by default.  
This does not cover the general purchaser.  If that were the case it would be very wrong, but it is not.  It covers 
specific instances, and gives protection to a set of people who find themselves in special circumstances.  

Is the member happy that I have covered subclause (3)? 

Mr B.K. Masters:  Yes, I believe so.  

Clause put and passed. 

Clause 49:  Investigation notice - 

Mr B.K. MASTERS:  I move - 

Page 41, line 11 - To insert after “are” the word “reasonable”. 

I have done this several times in the past without success, but I believe that the CEO should be told at every 
opportunity where relevant in this legislation that he or she must use reasonable grounds, or act in a reasonable 
manner.  The minister keeps saying that it is almost a given that the CEO must act reasonably, in which case I 
see no harm in this amendment.  For that reason, I hope the Government will support it.  

Dr J.M. EDWARDS:  At the risk of sounding like a broken record, the Government will not be accepting this 
amendment.  The reasons for not accepting it have, as the member said, been gone through a number of times 
during the debate when he has sought to insert similar words previously.  I can again only report that 
parliamentary counsel advises that this is already implied and therefore the wording is not required.  I reiterate, 
as I have done a number of times throughout this debate, that the CEO will be very well aware of the 
responsibilities he or she must exercise.  Many clauses and subclauses of this Bill set out the nature of the things 
the CEO must specify in making these decisions.   

Amendment put and negatived. 

Dr J.M. EDWARDS:  I move - 

Page 42, line 26 - To delete “may”. 
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Page 42, line 27 - To insert before “require” the word “may”. 

Page 42, line 32 - To insert before “briefly” the following -  

if a requirement is made under (a), is to 

Amendments put and passed. 

Clause, as amended, put and passed. 

Clause 50:  Clean up notice - 
Mr B.K. MASTERS:  Another concern about this Bill has been raised with me by an industry group.  It relates to 
clause 50(3)(b), which reads, in part - 

(3) A clean up notice - 

 . . .  

(b) is to describe - 

(i) the form of remediation and monitoring to be undertaken . . .  

The industry group has suggested a better wording for that, which is that the subclause should specify that the 
clean up notice is to describe the objective of remediation and monitoring to be undertaken.  The reasoning 
behind this suggested change is as follows -  

 The purpose of the Bill is provide the powers to set the soil and underground water concentrations to 
ensure that human health and environmental values are protected.  On this basis, the purpose of the Bill 
is to provide the powers to direct that remediation occurs . . . 

Debate interrupted,  pursuant to standing orders. 
 


